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STATEMENT OF JURISDICTION 

City Defendants do not contest Plaintiffs’ Statement of Jurisdiction, but do not agree that 

an interlocutory appeal is appropriate here. 

 

 

STATEMENT OF QUESTIONS PRESENTED 

1. Have Plaintiffs/Appellants demonstrated that the issues on appeal involve a 

substantial question about the validity of a legislative act, have significant public 

interest and the case is one by or against the state or involves a legal principle of major 

significance to the state’s jurisprudence?  

The City Defendants/Appellees answer “no.” 

 

2. Have Plaintiffs/Appellants demonstrated that the Court of Appeals decision was 

clearly erroneous and will cause material injustice, or conflicts with a Supreme 

Court decision or another decision of the Court of Appeals?  

The City Defendants/Appellees answer “no.” 

 

3. Did the Trial Court abuse its discretion in concluding that Plaintiffs were not 

entitled to a Temporary Restraining Order or Preliminary Injunctive Relief? 

The City Defendants answer “no.” 

 

R
EC

EIV
ED

 by M
SC

 11/17/2020 2:28:13 PM



1 

INTRODUCTION 

This case is just one in a series of ill-conceived cases filed in an attempt to overturn the 

results of the presidential election. Like other cases, the Complaint in this lawsuit relies on hearsay, 

speculation and unfounded conspiracy theories. And, as in other cases, the Plaintiffs here cannot 

seriously argue that the “fraud” they claim could have possibly influenced the outcome of this 

election. 

It is important to note that even if Plaintiffs’ claims were true (they are not) and even if 

Plaintiffs stated valid legal theories (they do not), nothing they allege would come close to 

impacting enough votes to have any effect on the outcome of the presidential election in Michigan. 

The only way that the case could impact the election is if Plaintiffs’ frivolous requests were 

granted. Their lawsuit is not designed to win—there is no chance of that—it is designed to insert 

uncertainty and delay into the process. 

Plaintiffs did not come forward with their objections while the process was underway. 

Although they are Challengers, they did not bring formal challenges. Instead, they waited until the 

votes were cast, the count was well-underway, and their favored candidate was declared a loser in 

Michigan by the national news services, before deciding to challenge the process. They waited a 

week after ballot processing began before filing suit. Then, after the trial court denied their TRO, 

they waited an entire weekend to file an “emergency” appeal seeking expedited relief. The Court 

of Appeals summarily rejected that appeal. There is no reason for a different result here. 

Something basic is missing in this lawsuit—a legitimate, ripe cause of action. 

Notwithstanding the “unofficial” results, the actual result of this election is not official and will 

not be official until actual vote counts are certified. After the votes are certified, if Plaintiffs feel 

aggrieved, they can seek a recount. After that, they can seek an audit of the election. But, today, 

they have no standing to interfere with the completion of the statutory election process. 
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Even if this case were ripe for adjudication, and even if these Plaintiffs had standing to 

seek a plenary review of the election by the trial court, the facts they allege would not support their 

demands. Most of the objections raised in the submitted affidavits are grounded in an extraordinary 

failure to understand how elections function. As the affidavit of Christopher Thomas, who served 

as Michigan’s Director of Elections for thirty-six years explains, the affiants misunderstood most 

of the processes that they observed. Notwithstanding Plaintiffs’ misapprehension, this election was 

run effectively and in accordance with law. Hundreds of Republican challengers were present at 

the TCF center, and the votes were counted in an open and proper process.    

Most of the procedures followed here are unchanged since 2016. At that time, when Donald 

Trump carried Michigan by fewer than 11,000 votes, there were no objections to the vote count. 

Again, this year there were no objections to the process until the national media called the State of 

Michigan for Joe Biden. Then, facing an apparent loss in this State by more than 146,000 votes, 

more challengers descended on the TCF center, and the Trump campaign began leveling baseless 

allegations of vote fraud in Detroit. 

In 2016, Hillary Clinton received 234,871 votes in Detroit, and Donald Trump received 

7,682. This year, preliminary returns give Joe Biden 233,908 votes in Detroit, and Donald Trump 

12,654 votes, increasing his 2016 tally by 4,972 votes, with the Democratic ticket actually losing 

ground. So, President Trump improved his net performance by 5,935 votes. Nothing about those 

numbers supports the theory of fraud being advanced.  Nothing about those numbers supports the 

completely unsubstantiated claims of tens of thousands of improperly processed ballots.  

If this lawsuit achieved its stated goal of auditing the entire election process, it is virtually 

impossible to conceive of an outcome that could affect the result of the statewide election for 

president. Instead, there are two possible outcomes—(1) a delay so severe that Michigan loses its 
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ability to appoint its electors in time to cast their votes; or (2) a process that gives credence to the 

conspiracy theories that call into question the integrity of our elections and undermine our 

democracy.  

This lawsuit is not well grounded in law or in fact. This Court—like the trial court and the 

Court of Appeals—should not give credence to its baseless claims. 

RESPONSE TO STATEMENT OF FACTS 

The trial court and Court of Appeals got it right. The allegations in Plaintiffs’ Complaint 

were false. To the extent any allegations are true, the assumption that they somehow prove fraud 

is misplaced. In fact, Plaintiffs’ allegations actually demonstrate that City of Detroit, the City of 

Detroit Election Commission and Janice Winfrey (collectively, the “City Defendants”) conducted 

a well-run election in a trying time and complied with all applicable laws.   

In fact, Plaintiffs’ observations confirm that the process worked as it should have. The 

qualified voter file (QVF) is not the instrument used at the counting board tables. (Ex. 1, Aff. of 

Chris Thomas, ¶ 6).1 The inspectors had access to the e-pollbook and a supplemental list, not the 

QVF. (Id. ¶ 36). The laptops at the counting board tables were not connected to the internet (even 

though that is permitted by law), and, in any event, the inspectors working at the counting board 

tables do not have credentials to access the QVF. Absolutely no “random” names were assigned 

to ballots, nor would that have been possible. (Id. ¶ 20). The voters’ names that could not be found 

in the e-pollbook were in the QVF. The names were on the ballot return envelopes. (Id. ¶¶ 21-26). 

Signature verification was not done at the TCF by counting board inspectors, because it had been 

completed by the city clerk’s staff. (Id. ¶¶ 12, 19). This process is specifically called for in MCL 

§ 168.765a.  

                                                      
1 All exhibits referenced in this brief were provided to the trial court with the City 

Defendants’ Response to the Request for TRO with the same enumeration as in this brief. 
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No ballots were backdated; the dates used were the dates time-stamped on the ballot 

envelope by the staff who received the ballots at the satellite offices. (Id. ¶¶ 12, 20). All dates on 

the envelopes were on or before November 3, 2020; no ballots received by the Detroit City Clerk 

after 8:00 p.m. on November 3, 2020 were even brought to the TCF Center. (Id. ¶¶ 20, 27). 

There were no instances of unsecured ballots, being delivered to the TCF Center. (Id. ¶¶ 

23, 24). It appears that Plaintiffs are referring to blank ballots which were delivered to the TCF 

Center for purposes of processing ballots that had been damaged or otherwise required duplication. 

(Id. ¶¶ 23, 25). 

As explained to Republican challengers on Wednesday, November 4, 2020, the Detroit 

counting boards were using the Secretary of State e-pollbook, comprised of a downloaded instance 

(i.e. snapshot) of the Qualified Voter File (“QVF”) as it existed late afternoon on Sunday, 

November 1. (Id. ¶ 7). Since the e-pollbook had not been specifically modified for the Absent 

Voter Counting Board (“AVCB”) environment, procedural adjustments were required to record 

ballots. (Id. ¶ 15). Specifically, to add a voter in the e-pollbook (or “EPB”), the voter’s birthdate 

needs to be entered. (Id.). This is not a legal requirement, but essentially a quirk in the design of 

the software. (Id.). In a polling place, where e-pollbook is designed to work, provisional ballots 

are entered into the e-pollbook manually by inspectors. (Id.). The voter as part of the provisional 

ballot process completes a new voter registration application which contains a birthdate. (Id.). In 

that situation, at a polling place, the date of birth is a data point used to verify the voter. (Id.). Thus, 

the system includes a tab for birthdates. (Id.). At an AVCB, the inspectors do not have access to a 

voter’s date of birth; moreover, there is no need for that data point to be included, because the 

voter’s signature is the data point used for verification purposes. (Id.). Nevertheless, to process the 

vote, the e-pollbook requires the date of birth data field to be filled out. (Id.). Thus, inspectors were 
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directed to enter the consistent date of birth of January 1, 1900. (Id.). The use of January 1, 1900 

as a substitute for an actual date of birth is a standard practice by election clerks. (Id.). The 

Republican challengers who questioned the process were satisfied with the explanation and did 

not lodge (what would have been an obviously frivolous) challenge. (Id. ¶ 16). Nevertheless, that 

claim is raised repeatedly as evidence of “fraud” in this case and others. 

By law, secured ballot envelopes are to be maintained by the clerk and her staff. (Id. ¶ 23). 

They are never sealed by any jurisdiction in a ballot box prior to election day. (Id.). Employees 

bring the ballot envelopes to TCF, which is consistent with chain of custody. (Id.). The only ballots 

brought to TCF that are not in envelopes are blank ballots used to duplicate ballots when necessary. 

(Id.). 

No absentee ballots received after the deadline of 8:00 p.m. on November 3, 2020, were 

received by or processed at the TCF Center. (Id. ¶ 27). Only ballots received by the deadline were 

processed. (Id.). It appears that Plaintiffs may misunderstand when the ballots at issue were 

received, but they could have confirmed when the ballots were received by asking. (Ex. 2, Aff. of 

Daniel Baxter). 

The City Defendants are not aware of any valid challenge being refused or ignored, or of 

any challenger being removed, because they were challenging ballots. (Thomas Aff ¶ 39). Ballot 

challengers were fully able to participate in the process at the TCF Center. (Id.). When it became 

clear that the number of challengers had reached or exceeded the lawful quota and the room had 

become over-crowded, for a short period of time, additional challengers were not admitted until 

challengers from their respective parties voluntarily departed. (Ex. 1, Thomas Aff ¶¶ 32-35; see 

also Garcia Aff., Ex. 7). Challengers are allocated one per respective party or organization to each 
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counting board.2 (Id.). Challengers are expected to be at their stations next to a counting board. 

(Id.). Unfortunately, this was not the behavior being displayed. (Id.). Instead, challengers were 

congregating in large groups standing in the main aisles and blocking inspection workers’ 

movement. (Id.). In one instance, challengers exhibited disorderly behavior by chanting “Stop the 

Vote.” (Id.).3  

No ballots were “filled out by hand and duplicated on site.” (Ex. 1. Thomas Aff. ¶ 31). 

Instead, ballots were duplicated according to Michigan law. (Id.). Michigan election law does not 

call for partisan challengers to be present when a ballot is duplicated; instead, when a ballot is 

duplicated as a result of a “false read,” the duplication is overseen by one Republican and one 

Democratic inspector coordinating together. MCL § 168.765a(10). That process was followed, 

and Plaintiffs do not—and cannot—present any evidence to the contrary.  

GROUNDS FOR LEAVE TO APPEAL 

MCR 7.305(B)(1) mandates that an application for leave to appeal include the grounds on 

which the appeal is based. Plaintiffs allege that their application fulfills the Rule because: 1) it 

involves a substantial question as to the validity of a legislative act; 2) it holds significant public 

interest and involves legal principles of major significance to the State’s jurisprudence, and; 3) the 

lower court’s decision is clearly erroneous and will cause material injustice and conflicts with 

another court decision. (Application at pp. 5-7). However, as discussed below, Plaintiffs do not 

meet any of the grounds.  

I. There is no Substantial Question Regarding the Validity of any Legislative Act 

                                                      
2 The Michigan Department of State Bureau of Election’s Manual, “The Appointment, 

Rights and Duties of Election Challengers and Poll Watcher” provides in pertinent part: “Only one 
challenger per political party or sponsoring organization may serve in an absent voter counting 
board.” Id, p 6. 

3 This was inappropriate threatening of workers trying to do their jobs. Such action is 
specifically prohibited in Michigan election law. See e.g. MCL § § 168.733. 
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Contrary to Plaintiffs’ assertions, the validity of MCL 168.31a is not in question in this 

dispute. As discussed more fully below, Plaintiffs have not, and cannot, raise any legitimate 

challenge to the legislative act which empowers the Secretary of State to conduct any audit of 

election results in order to protect the rights of Michigan voters.  

II. The Application Does Not Involve a Significant Public Interest or a Legal Principle of 
Major Significance  

Plaintiffs argue this case raises an issue of significant public interest because the right to 

vote is fundamental. While the right to vote is a foundational part of our democracy, Plaintiffs do 

not state a legitimate claim that the right was impaired. Their claims are false or misplaced. Even 

if the Plaintiffs stated a claim—they do not— the appeal is not about being denied the right to vote, 

but whether the trial court abused its discretion in concluding that Plaintiffs did not provide a 

sufficient basis for injunctive relief.  

III. Plaintiffs have not Identified any Erroneous Court of Appeals Decision 

Plaintiffs have failed to state a permissible ground for appeal under MCR 3.05(B)(1)(5). 

Under the Rule, a permissible ground for appeal of a court of appeals decision is where “the 

decision is clearly erroneous and will cause material injustice, or the decision conflicts with a 

Supreme Court decision or another decision of the Court of Appeals ….” MCR 3.05(B)(1)(5). 

Rather than identifying any clearly erroneous decision by the Court of Appeals, Plaintiffs argue 

instead that the trial court’s ruling was erroneous. Plaintiffs assert that “[i]f allowed to stand, the 

trial court’s interpretation of the Michigan Constitution and MCL 168.31a will cause Plaintiffs 

substantial harm.” Plaintiffs also fail to satisfy MCR 3.05(B)(1)(5) by arguing that it is the trial 

court’s decision, rather than the Court of Appeals’ ruling, which conflicts with legal precedents in 

this State. In short, Plaintiffs have not—and cannot—demonstrate that the Court of Appeals 

decision was clearly erroneous, will cause material injustice or conflicts with existing Supreme 
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Court or Court of Appeals precedent. Application for leave to appeal under MCR 3.05(B)(1)(5) 

must be denied.  

STANDARD OF REVIEW 

 Plaintiffs misstate the applicable standard of review. “A trial court’s decision to grant or 

deny injunctive relief is reviewed for an abuse of discretion.” Bank v Michigan Education Ass’n-

NEA, 315 Mich App 496, 500; 892 NW2d 1 (2016) (citing Pontiac Firefighters Union Local 376 

v City of Pontiac, 482 Mich 1, 8; 753 NW2d 595 (2008)). “An abuse of discretion occurs when 

the court’s decision falls outside the range of reasonable and principled outcomes.” Ypsilanti 

Charter Tp v Kircher, 281 Mich App 251, 273; 761 NW2d 761 (2008) (citing Maldonado v Ford 

Motor Co, 476 Mich 372, 388; 719 NW2d 809 (2006)).  

ARGUMENT 

Plaintiffs clearly did not meet the standards for obtaining injunctive relief. A court applies 

a four-point test to a request for a temporary restraining order or other injunctive relief:  

(1) The likelihood that the party seeking the injunction will prevail on the merits;  

(2) The danger that the party seeking the injunction will suffer irreparable injury if 
the injunction is not issued;  

(3) The risk that the party seeking the injunction would be harmed more by the 
absence of an injunction than the opposing party would be by the granting of 
the relief; and, 

(4) The harm to the public interest if the injunction is issued. 
 

See, e.g., Campau v McMath, 185 Mich App 724, 728–29; 463 NW2d 186 (1990). 

“Injunctive relief is an extraordinary remedy that issues only when justice requires, there 

is no adequate remedy at law, and there is a real and imminent danger of irreparable injury.” Janet 

Travis, Inc v Preka Holdings, LLC, 306 Mich App 266, 274; 856 NW2d 206 (2014). Injunctive 

relief “should be employed sparingly and only with full conviction of its urgent necessity.” Davis 
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v City of Detroit Financial Review Team, 296 Mich App 568, 613; 821 NW2d 896 (2012), quoting 

Senior Accountants, Analysts & Appraisers Ass’n v Detroit, 218 Mich App 263, 269; 553 NW2d 

679 (1996). An injunction should not issue if the party seeking it fails to show that it will suffer 

irreparable injury in the absence of an injunction. Niedzialek v Barbers Union, 331 Mich. 296, 

300; 49 NW2d 273 (1951); Van Buren Pub Sch Dist v Wayne Co Circuit Judge, 61 Mich App 6, 

16; 232 NW2d 278 (1975). Plaintiffs bear the burden of proving that relief should be granted. 

MCR 3.310(A)(4). 

IV. The Trial Court Correctly Concluded that Plaintiffs Could Not Demonstrate a 
Likelihood of Prevailing on the Merits 

A. Irrespective of Plaintiffs’ Allegations, they Cannot be Entitled to the Relief They 
Purport to Seek 

Plaintiffs’ requested relief is not only contrary to law it is fundamentally anti-democratic. 

In their Complaint they asked for an “order voiding the November 3, 2020 election results and 

order a new election to be held.” (Compl. at p. 20). To disenfranchise millions of voters based on 

isolated speculation and debunked conspiracy theories has no place in our democracy.  

Plaintiffs other requests were no less outrageous. With no legal basis, they asked the trial 

court to “issue an order requiring Defendants to conduct an independent and non-partisan audit to 

determine the accuracy and integrity of the November 3, 2020 election.” They also asked the court 

to enter an order “prohibiting Defendants’ [sic[ from certifying the election results or continuing 

to count ballots until this matter can be heard by the Court” and “issue an [sic] preliminary 

injunction prohibiting Defendants’ [sic] from certifying the election results until this matter can be 

heard by the Court.” These requests were all clearly designed to disenfranchise Michigan voters. 

The Plaintiffs apparent goal was to delay the process enough to prevent the ultimate certification 

of the election and to preclude the timely appointment of Michigan’s presidential electors, 

preventing Michigan’s electors from casting their votes for Joe Biden on December 14, 2020.  
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Plaintiffs cannot possibly obtain the legal relief they purport to seek. Plaintiffs allege 

entitlement to the writ of quo warranto, pursuant to MCL § 600.4545. However, they fail to cite 

the relevant provision of the statute. Quo warranto under the statute is expressly limited to a 

challenge to claims of fraud or error for an election “at which there has been submitted any 

constitutional amendment, question, or proposition to the electors of the state or any county, 

township, or municipality thereof.” Plaintiffs do not, and cannot, raise or even mention a challenge 

to such a matter on the ballot. Thus, they cannot proceed. See Hanlin v Saugatuck Twp, 299 Mich 

App 233; 829 NW2d 335 (1991) (affirming dismissal of quo warranto action under MCL § 

600.4545).  

The claim under MCL § 168.861 fares no better. That statutory provision does not provide 

an independent cause of action; it simply preserves common law rights. See Hanlin, 299 Mich App 

at 241. There are no plausible allegations relating to any of the traditional common law bases for 

invocation of quo warranto. None. But, importantly, as stated by the Michigan Supreme Court as 

far back as 1933, quo warranto will not issue where, “[i]f it be further assumed, as plaintiff 

contends, that the activities producing the irregularities were in aid of defendant’s candidacy, and 

that he received full benefit thereof, it makes no difference, for, if all these ballots were thrown 

out, still defendant’s majority would be so great that the result would not be in any way adversely 

affected ….” Sturdevant v Stevenson, 261 Mich 466, 467; 246 NW 183 (1933). In more modern 

parlance, where the challenge will not change the result of an election, quo warranto will not issue. 

Here, even accepting Plaintiffs’ false allegations as true, their allegations relate to a very small 

number of votes case in the City of Detroit, in a state that Joe Biden appears to have carried by 

more than 146,000 votes. 

Plaintiffs contend that courts can call a halt to the canvass based on a misinterpretation of 
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Const 1963 art 2, § 4, ¶1(h), which provides that every citizen “has the right to have the results of 

the statewide elections audited, in such a manner as prescribed by law, to ensure the integrity 

and accuracy of elections”. (emphasis added). Plaintiffs ignore key words from the constitutional 

provision they cite, namely, “in such manner as prescribed by law.” After the Constitution was 

amended to include the audit provision, the Legislature passed MCL § 168.131, to identify the 

“manner as prescribed by law” for the audit. That statute provides for an audit of election results 

by the Secretary of State. See MCL § 168.131a(1) (“In order to ensure compliance with the 

provisions of this act, after each election the secretary of state may audit election precincts.” 

(emphasis added)). The Secretary of State audit occurs after the election is certified and any 

recount is concluded, serving as yet one more safeguard over the integrity of the process. But, it is 

abundantly clear that Michigan law does not envision or permit the ad hoc “audit” Plaintiffs 

demand. The audit simply cannot be done by anyone other than the Secretary of State at the time 

specified by law.  

This matter is not ripe for adjudication. After the votes are certified by the State Board of 

Canvassers, the mechanism crafted by Michigan’s Legislature to consider claims of fraud, 

wrongdoing, or violations of law in an election is for a candidate to seek a recount. MCL § 168.872. 

A candidate may seek a recount where a petition, among other things, “alleges that the candidate 

is aggrieved on account of fraud or mistake in the canvass of the votes by the inspectors of the 

election or the returns made by the inspectors of election, or by a board of county canvassers or 

the board of state canvassers.” MCL § 168.879. If Plaintiffs are actually concerned about election 

irregularities and believe a proper count would reverse the result, they should pursue a recount. 

Of course, it is extremely unlikely that a recount would change the outcome of an election 

with an unofficial margin of more than 146,000 votes, especially since, even if every single one of 
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Plaintiffs’ (false) allegations were true, the very small number of ballots at issue would not possibly 

change the outcome of the election. So, if Plaintiffs’ concern is about the integrity of the electoral 

process, rather than the outcome of this election, that concern is addressed under the law by a post-

election audit.  

B. Plaintiffs Raised Irrelevant Factual Issues, Grounded in Misunderstandings of the 
Election Process 

Most of the “factual” allegations of the Complaint and its attached affidavits are based 

upon misunderstandings of the processes in place to assure a fair and accurate election. As detailed 

in the affidavits of Chris Thomas and Daniel Baxter, the election was run properly. A 

“placeholder” birthday of January 1, 1900 was used as a perfectly proper (and common) way to 

enter data in the database used to track voter information. Voter signatures were not compared at 

the TCF center, because they had already been compared and validated before the ballots were 

brought to that location. Absentee ballots were not “backdated” in the Qualified Voter File; they 

were properly “dated” in the system, based upon time stamps on the ballot envelopes. Republican 

challengers were not denied the opportunity to participate in the process; more than 200 

Republican challengers were present at the TCF center, and at no time were they limited to fewer 

than one challenger for every Absent Voter Counting Board. While six feet of separation was 

necessary for health reasons, the Department of Elections provided large computer monitors at 

every counting board, so that challengers could view all information as it was inputted into the 

computer. The observation of “unlocked” ballots late at night was the proper delivery of ballots 

which had been processed at the Department of Elections main office and then delivered to the 

TCF center. Some of these issues were raised during the counting process and explained to the 

satisfaction of challengers at the TCF center. Only after the adverse outcome for President Trump 

became apparent were these issues dredged back up to try to support a campaign of distortion and 
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disinformation to discredit the election. 

C. The Complaint and Affidavits Included Numerous False Allegations Relating to the 
Qualified Voter File and the Electronic Poll Book 

Plaintiffs make numerous false allegations regarding the input of data with respect to the 

Qualified Voter File and Electronic Poll Book. They claim that ballots were processed and counted 

for voters whose names did not appear in the Qualified Voting File (“QVF”) and assigned to a 

random name already in the QVF system. They also allege that signatures were not verified and 

that erroneous birthdates were input into the QVF. Similarly, they assert that Defendants “used 

false information to process ballots, such as using incorrect or false birthdays [and] [m]any times, 

the election workers inserted new names into the QVF after the election and recorded these new 

voters as having a birthdate of 1/1/1900.” If Plaintiffs had undertaken even a minimal investigation 

of these claims, they would have known that the claims are misplaced. And, if there was some 

misunderstanding before the trial court proceedings, Plaintiffs now know the facts, but, 

inexplicably, they continue to level the same false accusations. 

The allegations are not only utterly false, they betray a fundamental misunderstanding of 

Michigan election law and the workings of an Absent Voter Counting Board (“AVCB”). The TCF 

Center was an AVCB, which, under Michigan law, serves the purpose of counting absent voter 

ballots. MCL § 168.765a; see also MCL § 168.764d. Verification of ballots occurs prior to 

delivery of the ballots to the AVCB. (Ex. 1, Thomas Aff. ¶ 19). Every single ballot delivered to 

the TCF Center had already been verified as having been completed by an eligible voter. Thus, 

when Ms. Jacob complains that she “was instructed not to look at any of the signatures on the 

absentee ballots, and I was instructed not to compare the signature on the absentee ballot with the 

signature on file” it was because that part of the process had already been completed by the City 

Clerk’s Office in compliance with the statutory scheme. (Id.; see also MCL § 168.765a). Ms. Jacob 
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is essentially insisting that she should have been allowed to re-do signature verifications in a 

manner not consistent with the statute even though all ballots delivered to the TCF Center had 

already been verified before they were delivered to the Center. Repeat verifications are not 

contemplated by the system set up by law. If Ms. Jacob were allowed to have her way, overzealous 

workers and challengers could delay an election by insisting on the right to perform a never-ending 

series of repeated “verifications.”  

Plaintiffs’ claims regarding dating were raised by Republican challengers at the TCF 

Center and satisfactorily explained to them. They understood that what Plaintiffs claim now was 

“fraud” is evidence that the system was functioning properly.  

On Sunday, November 1, 2020, Detroit’s election officials downloaded a static record of 

the Secretary of State’s Qualified Voter File in their electronic poll book. (Thomas Aff. ¶ 7). On 

the following day, registered voters requested, received and completed AV ballots at satellite 

offices. (Id. ¶ 8). Due to the timing of these events, those ballots were not recorded in the version 

of the QVF downloaded on Sunday as sent or received. The QVF downloaded on Sunday did not 

reflect what these voters had done on Monday. When the AV ballots for these voters were 

processed on Election Day and the day after, several envelopes would not scan into the AV poll 

list contained in the Department’s electronic poll book. (Id. ¶ 10). In such a situation, it is standard 

operating procedure to manually enter the appropriate information about the voter in the electronic 

poll book to get the ballot to scan. (Id. ¶ 15). The date of January 1, 1900 (0l/01/1900) is 

recommended by the Michigan Secretary of State for instances in which a placeholder date is 

needed. (Id.). The date does not need to be included by law, but the software requires a date to be 

input to log a ballot. (Id.). The date is frequently used in the electronic poll book to temporarily 

fill in fields required by the software to log ballots. (Id.). Certainly, nobody born on New Year’s 
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Day 1900 voted in the most recent election. Nevertheless, that birthday will appear several places 

in the electronic poll book record for a limited period. (Id.). On November 3, 2020, after two 

Republican challengers watched a demonstration of the process, they chose not to file a challenge. 

(Id. ¶ 16). Of course, nobody seriously attempting to perpetrate election fraud would claim that 

dozens of voters in Detroit were 120 years old. 

Similarly, no ballots were backdated. The dates used were those time-stamped on the ballot 

envelope by the staff who received the ballots at the satellite offices. (Id. ¶ 12). No ballots received 

after 8:00 p.m. on November 3, 2020 were counted or brought to the TCF Center. (Id. ¶ 20). 

Further, “invalid” ballots were not accepted or processed. Michigan law ensures that voters 

are not disenfranchised by clerical errors. (Id. ¶ 9). Several ballot envelopes would not scan into 

the Absent Voter Poll List contained on the e-pollbook. (Id. ¶¶ 10-11). The Qualified Voter File 

(QVF) was reviewed to determine the problem. (Id.). The last step in receiving a ballot envelope 

is to enter the date stamped on the envelope by the employee and select the “save” button. (Id.). In 

many such instances, when the QVF was checked, it became clear that the data field noting the 

date-stamp on the envelope had not been saved into the system by the satellite office employees 

when receiving the ballot. (Id.). The last step in receiving a ballot envelope at a satellite office is 

to enter the date stamped on the envelope by the employee and select the “save” button. (Id.). 

When that is done, the fourth step position becomes visible to indicate all steps have been take. 

(Id.). That final step was not visible or highlighted for those particular ballots. (Id.). Thus, a team 

of workers at the TCF Center were directed to review the date-stamps on the envelopes using the 

QVF. (Id. ¶ 11). They were instructed that if this clerical error was the problem, they should enter 

the date the ballot was received in the satellite office and select “save.” (Id.). This action then 

placed the voter into the Absent Voter Poll List so that the ballot could be processed and counted. 
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(Id.). None of these ballots were received after 8 p.m. on election day. (Id.). Most were received 

on Monday, November 2nd – the busiest day for the satellite offices. (Id.). 

In short, it was physically impossible for any election worker at the TCF Center to have 

counted or processed a ballot for someone who was not an eligible voter or whose ballot was not 

received by the 8:00 p.m. deadline on November 3, 2020. No ballot could have been “backdated,” 

because no ballot received after 8:00 p.m. on November 3, 2020 was ever at the TCF Center. No 

voter not in the QVF or in the “Supplemental Sheets” could have been processed, or “assigned” to 

a “random name” because no ballot from a voter not in one of the two tracking systems, was 

brought to the TCF Center. 

D. The Trial Court was Correct that Plaintiffs Cannot Prevail with Respect to Their 
Grab-Bag of Falsehoods   

There are numerous miscellaneous falsehoods contained throughout Plaintiffs’ Application 

and the affidavits offered in support. It should not be surprising given the identity of some of the 

affiants. Mr. Cushman appears to be a follower of Q-Anon (See Ex. 3), a baseless conspiracy 

theory which has been associated with various crimes and which the FBI has determined to be a 

potential domestic terrorist threat. One of Q-Anon’s foundational beliefs is that “national 

Democrats, aided by Hollywood and a group of ‘global elites’, are running a massive ring devoted 

to the abduction, trafficking, torture, sexual abuse and cannibalization of children, all with the 

purpose of fulfilling the rituals of their Satanic faith.”4 If you believe the opposition is 

cannibalizing children, there is nothing you would not do to prevent the opposition from winning, 

including engaging in perjury. Mr. Cushman has posted approximately 10 Facebook Posts a day 

which call the election a fraud, including numerous posts from well before the election. (Ex. 4). 

                                                      
4 https://www.theguardian.com/commentisfree/2020/sep/20/qanon-conspiracy-child-

abuse-truth-trump. 
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Mr. Cushman was the Former Canvassing Manager for the Campaign to Reelect Senator Pat 

Colbeck, another person who submitted an affidavit. (Ex. 5). Mr. Colbeck is a former Republican 

State Senator/tea party activist, who similarly decided the election was a “fraud” well before it was 

held. (Ex. 6, compilation of Facebook posts by Mr. Colbeck). He made numerous such allegations 

well before the election, including stating “Democrats are literally attempting to steal the election 

before our very eyes” and claiming that “COVID is being used by Dems as a means of subverting 

the integrity of the election” and by October 30, 2020, had already decided that COVID-19 would 

be used as a cover for “election fraud.” (Ex. 6). Mr. Colbeck’s Facebook pages are filled with 

similar conspiratorial proclamations.  

 Plaintiffs frivolously assert that after election officials announced the last absentee 

ballots had been received, additional “unsecured” ballots arrived at the TCF Center loading 

garage every one of which was supposedly counted and attributed only to Democratic candidates. 

These allegations are based entirely on the speculation of Mr. Gustafson and Mr. Sitto. Mr. 

Gustafson states that at “approximately 4:30 a.m., on November 4, 2020, a man stated that another 

shipment of absentee ballots would be arriving and would have to be counted” and that he “heard 

other challengers say that several vehicles with out-of-state license plates pulled up to the TCF 

Center a little before 4:30 a.m. and unloaded boxes of ballots” which “were brought in from the 

rear of the room.” This hearsay appears to be a continuation of the conspiracy claims, in which 

television reporters bringing in wagons of audio-video equipment, were alleged to have been 

bringing in ballots. (Ex. 1, Thomas Aff. ¶ 7). All ballots were delivered the same way— from the 

back of the TCF Hall E. (Id.). Contrary to Plaintiffs’ speculation, there is no law requiring 

already-verified ballots being delivered to an AVCB to be in transfer cases or ballot boxes; the 

clerk is charged by law to safely maintain the ballots (and, of course, there is no allegation that 
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she did not do so). Moreover, there was a single white van, a City vehicle, that brought 

approximately 16,000 ballots to the TCF center at roughly around the time mentioned by Mr. 

Sitto. (Id. ¶ 18). Obviously, the assertion that all such ballots were counted for Mr. Biden cannot 

be true. This is based on nothing more than Mr. Sitto’s claimed observation that five or six ballots 

in a row were counted for President-Elect Biden. Given the fact that President-Elect Biden 

received 233,398 votes in Detroit compared to President Trump’s 12,654 votes, it is hardly 

surprising that several in a row would be for Biden.  

 Based on Mr. Larsen’s affidavit, Plaintiffs asserted that Defendants “permitted 

thousands of ballots” to be filled out by hand and duplicated on site without oversight from poll 

challengers. As explained above, this is not correct.5 The duplication of any ballots which were 

false reads were duplicated in coordination with at least one Republican and at least one 

Democratic inspector. (Id. ¶ 31). The law does not support Plaintiffs’ assertion that a challenger 

must observe each duplication. Nevertheless, challengers observed the duplication process, 

including the process in which the ballots are processed by three inspectors, where the first 

inspector calls out the names of candidates selected, the second marks that information on a 

duplicate ballot and the third observes to confirm the process worked. (Id.). That is the routine 

followed for each election in full compliance with all applicable laws. 

 Mr. Larsen appears to believe that the inspector at Counting Board 23 was typing 

                                                      
5 Mr. Larsen’s allegations demonstrate he did not understand many of the basic processes 

at issue and was predisposed to believe that anything he didn’t understand constituted widespread 
“fraud.” For instance, he alleges it was somehow suspicious that cars with out of state plates were 
at the TCF Center, when, in fact, the City routinely rents cars (many of which will have out of state 
plates) to help handle the incredible logistical challenge of conducting an election. Mr. Larsen 
admits he left the CCB to “consult with another attorney” because he lacked sufficient confidence 
to make a timely challenge—and rightly so; his raising of these concerns, after the fact, to ask the 
courts to inject themselves into a non-judicial endeavor is folly. 
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a name other than the voter appearing on the envelope because the voter was already in the EPB. 

But, if the voter was already checked in, the inspector would not have the envelope with a ballot 

in it. (See Supplemental Affidavit of Christopher Thomas, Ex. 9). And, the claim doesn’t hold up 

when confronted with reality. He asserts he saw the name “Pope” typed into the EPB when there 

was already a person with that last name in the EPB. But, at Counting Board 23, there are three 

people with the last name Pope who voted in the election. (Id.). One returned their ballot in 

October and therefore would have been in the EPB. (Id.). The two others voted on Monday, 

November 1, so their names would not be in the EPB. (Id.). Mr. Larsen apparently observed one 

of those voters being hand entered into the system, as was necessary if they were not already in 

the EPB. (Id.). In fact, the City has conducted an internal inquiry with respect to Mr. Larsen’s 

assertions regarding Counting Board 23. (Id.). At that Counting Board, 2,855 ballots were 

tabulated with 2,856 associated envelopes. (Id.). Each envelope is associated with validly 

registered voters and applications for absent voter ballots. (Id.). The only voters whose names 

were typed into the system at that Counting Board were voters whose barcode did not bring up a 

ballot and whose name did not appear on the supplemental list. (Id.). All such ballots were signed, 

verified and date/time-stamped as having been received before 8:00 p.m. on Tuesday, November 

3. (Id.). 

 Based on claims made by Mr. Larsen, Plaintiffs frivolously asserted that election 

officials and workers refused to record challenges to their processes and removed challengers 

from the site if they politely voiced a challenge. That is demonstrably false. (Ex. 1, ¶ 39). All 

workers were instructed to record valid challenges—a frivolous challenge, such as “stop the 

count”—is not recorded. 

 Plaintiffs falsely alleged that Defendants “disallowed election inspectors from the 
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Republican party, including Plaintiff, to be present in the voter counting place and refused access 

to election inspectors from the Republican party.” (emphasis added). This is clearly false. Neither 

Plaintiff was an election inspector; according to their own affidavits they were election 

challengers. As Plaintiffs know full well, the list of election inspectors is completed well in 

advance of the election. Indeed, as Mr. Garcia attests, all inspectors were identified by name, as 

well as their stated political party preference in an official list that was available for inspection 

and that was published to both the Republican and Democratic parties of Michigan. (Ex. 7; 

Affidavit of Lawrence Garcia).  

 Mr. Larsen complained he was “glared” at and not given a full opportunity to stand 

immediately behind an election inspector, so he could not see what was being input. This 

allegation certainly contradicts most of his allegations, which are based on things he supposedly 

observed. The same procedure for access to view the process applied equally to all challengers. 

The Detroit Health Code and safety during a pandemic required maintaining at least six-foot of 

separation. This was relaxed where necessary for a challenger to lean in to observe something 

and then lean back out to return to the six-foot distancing. At some expense, knowing it would 

be difficult to maintain safe distances, the City provided large monitors at each counting board 

where all laptop operation was mirrored and fully observable. The inspectors could see and copy 

the names of each person being enter into the e-pollbook. If an inspector did not fully 

accommodate a challenger’s reasonable request and the issue was brought to the attention of a 

supervisor, it was remedied. Announcements were made over the PA system to inform all 

inspectors of the rules. If what Mr. Larsen says is accurate, any inconvenience to him was 

temporary, had no effect on the voting process and certainly was not a common experience for 

challengers.  
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 Melissa Carone, who had been hired by a third party to clear ink backups on 

tabulating machines, made numerous demonstrably false allegations. Her main claim—that 

thousands of ballots were counted twice—cannot be true. (See Thomas Supp. Aff., Ex. 9). She 

said she saw on a computer that 50 of the same ballots had been counted 8 times, and that she 

saw numerous similar instances “countless times” throughout the day. She did not say she saw 

multiple scans; just that she the numbers on various computers. If what she said were true, at the 

very least, 350 extra votes would show up in a precinct (or an absent voter counting board); and 

according to her there would be hundreds of extra votes in “countless” precincts. (Id.). This is a 

mistake that would obviously be caught very quickly on site. (Id.). What Ms. Carone thinks she 

saw would also be caught by the Detroit Department of Elections and the County Canvassing 

Board during the canvassing which occurs after every election as a matter of law. (Id.). 

 Ms. Carone’s speculation about 100,000 new ballots is not possible. (Id.). On 

Sunday roughly 150,000 absent voter ballots were delivered to TCF for the Monday pre-

processing; on Tuesday roughly 7,000 ballots were delivered and on Wednesday around 3 – 3:30 

a.m. the final roughly 16,000 ballots were delivered. (Id.). If 100,000 instead of 16,000 ballots 

had been delivered, Detroit’s total turnout would be 84,000 ballots more than what is publicly 

reported. (Id.). Her claim about the 100,000 new ballots is likely based on a repeatedly debunked 

conspiracy theory apparently arising from an incident in which a clerk in Shiawassee County 

accidentally typed in an extra 0 when reporting an interim tally and quickly discovered and fixed 

the error. See, e.g. https://www.factcheck.org/2020/11/clerical-error-prompts-unfounded-claims-

about-michigan-results/. 

 Jessy Jacob alleged she was instructed by her supervisor to adjust the mailing date 

of absentee ballot packages being sent out to voters in September 2020. It is curious that Ms. 
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Jacob did not bring this allegation to her supervisors or anyone else but waited until after the 

election had been called by the media for President-Elect Joe Biden to raise these falsehoods. It 

is also unclear what the point of her claim is—the date on the ballot package being sent to voters 

holds no legal significance. What matters is when the ballot is returned. If it was not returned and 

received before 8:00 p.m. on November 3, 2020, it was not counted. 

 Jessy Jacob alleged that while at a satellite location, she witnessed City of Detroit 

election workers and employees coaching and trying to coach voters to vote for Joe Biden and 

the Democrat party and then watching them vote. She also alleges she was instructed not to ask 

for a driver’s license at the satellite location. Any such activities would be contrary to the 

instructions given to workers at the satellite locations. (See Baxter Aff.). And, again, it is curious 

that Ms. Jacob waited until after the election to raise these allegations. 

 Jessy Jacob alleged she observed “a large number of people” being allowed to 

vote in-person and not being required to return the mailed absentee ballot or sign an affidavit that 

the voter lost the mailed absentee ballot. While this is inconsistent with standard practices at 

satellite locations, whatever process Ms. Jacob claimed was followed would not have allowed 

anyone to vote twice. The QVF is designed to prevent potential double votes. The system prevents 

votes from the same person being recorded twice; if a voter had an absentee ballot, but came into 

a satellite office to vote, the system will show whether that person had returned their absentee 

ballot and voted. (Baxter Aff.). There is no evidence—nor could there be—that double voting 

actually occurred.  

 Jessy Jacob stated that when she reported to work at the TCF Center she was 

instructed not to look for “deficiencies” in ballots. This is partially accurate, because the ballots 

were verified before they arrived at the TCF Center. If there were errors within the ballot itself, 
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such as overvotes based on erroneous markings, those ballots would be reviewed by a Republican 

and Democratic inspector who would together apply the law in determining whether the ballot 

should be counted and for whom.  

 Jessy Jacob stated that on November 4, she was instructed to pre-date absentee 

ballots. This claim appears to be based on flawed semantics. All absentee ballots at the TCF 

Center had been received by 8:00 p.m. on November 3, 2020. Workers were not pre-dating 

anything, they were noting in the system the date-stamp on the ballot envelope, again, all of which 

were received before the deadline. If the ballot was received after the deadline, it was not brought 

to the TCF Center or accepted. Ms. Jacob was a furloughed employee from a different City 

department, with no known prior election experience, who was assigned to the Department of 

Elections on a short-term basis, in September, 2020, with a limited assignment. As set forth in 

the Affidavit of Daniel Baxter, she did not report any of her claimed concerns to any of her 

supervisors. 

 Robert Cushman stated that on November 4, 2020, he observed “numerous new 

boxes of ballots” containing “several thousand” ballots with names that were not on the QVF or 

Supplemental Sheets and that he observed computer operators at several AVCBs adding the 

names and addresses of these thousands of ballots the QVF. In fact, as stated above, none of the 

AVCBs were connected to the QVF or to the internet at all. Deliveries to the TCF Center did 

include ballots received November 1, 2 and 3 by the 8:00 p.m. deadline. (See gen. Ex. 1, Thomas 

Aff.). There were a significant number of ballots received in satellite locations after the Sunday 

download of the QVF list and before the November 3 deadline, all of which needed to be checked 

against the Supplemental Lists. (Id.).  
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Mr. Cushman was also incorrect in asserting that the Wayne County Clerk was involved in 

tabulating absent voter ballots. (Id. ¶ 7). And, as discussed above, the clerical issues described by 

Mr. Cushman did not evidence anything other than the irrefutable fact that election law was 

followed to ensure all valid ballots were counted. Plaintiffs alleged—apparently supported by Mr. 

Cushman’s affidavit—that absent voter ballots must be input into the QVF by 9:00 p.m. on the 

date of the election. That is wholly false and contradicts Michigan law. (Id. ¶ 30). 

 Mr. Cushman alleged that he suspected AVCBs were connected to the internet 

because he observed icons on the screen purportedly showing wireless connectivity. A 

“suspicion” is not evidence. As attested to by Mr. Thomas, the only computers connected to the 

internet were computers at the central station. The computers at the counting boards were static, 

dumb, and not connected to the internet. (Id. ¶ 36). There was simply no way for the inspectors 

at the Counting Boards to access the QVF, nor would they have had the credentials to do so. (Id.). 

Thus, none of Mr. Cushman’s allegations could be true.  

E. Plaintiffs’ Claims Will be Barred by Laches  

Plaintiffs have unnecessarily delayed, and laches would certainly apply to their claims. If 

Plaintiffs were concerned with the party affiliations of the published list, they could have acted 

months ago, including by encouraging Republican voters to apply to participate in the process. If 

Plaintiffs were concerned about the process followed under Michigan, they could have petitioned 

the Legislature. If Plaintiffs were concerned about the processing of ballots at the TCF Center they 

could have leveled legitimate objections. Indeed, when Republican challengers contested the very 

procedures at issue in this lawsuit, once the process was explained to them, they declined to assert 

a challenge, knowing it would be frivolous. Instead, Plaintiffs waited until the process was 

completed, after the national media had called the State, apparently against their favored 

candidates, to file their challenge on November 9, 2020. After the trial court entered its ruling early 
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in the afternoon on November 13, Plaintiffs delayed before filing their application to the Court of 

Appeals on November 16. The delay is especially notable because Plaintiffs had a good indication 

that the trial court would deny their request, given the fact that it had denied injunctive relief days 

10 days earlier in a case raising many of the same allegations. (See Ex. 8, Opinion & Order, 

Stoddard et al v City Election Commission of the City of Detroit et al, Wayne County Circuit Court 

Case No. 20-014604 (Nov 6, 2020)). 

F. Plaintiffs Cannot Demonstrate That They Will Prevail on Their Purported 
Constitutional or Statutory Claims  

Plaintiffs allege Defendants violated MCL § 168.733, by supposedly not providing space 

for poll challengers. As stated above, the claim will fail because it is based entirely on hearsay and 

the affidavit of a single challenger who complained that at one table, he could not see a particular 

screen. Even if the allegation were partially true, it could not possibly entitle Plaintiffs to any post-

election remedy. If Mr. Larsen was concerned that he—one individual challenger out of hundreds 

of Republican challengers—could not see a screen that he wanted to see, he could have addressed 

the issue at the time, or sought appropriate relief. He did not do that. Any claim he may have had 

(he had none) is now moot  

Plaintiffs allege a violation of MCL § 168.765(5) based on their false allegations that the 

number of distributed absentee ballots was not timely posted. This claim is “supported” by an 

allegation in the Complaint, that is made “upon information and belief.” (See Compl. ¶¶ 98-100). 

Plaintiffs also allege a violation of the statute, based on the claim that “Defendants permitted 

ballots to be added to the voter rolls after 9:00 p.m.” on November 3. Once again, this allegation—

which is a key allegation that forms the predicate of much of Plaintiffs’ speculation—is based 

“upon information and belief.” (See Id. ¶ 102). Obviously, an “information and belief” allegation 

is woefully deficient to obtain any relief, let alone the extraordinary relief Plaintiffs’ seek. As 
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attested to in the affidavits submitted with this Response, Plaintiffs are wrong. 

Plaintiffs allege a violation of MCL § 168.765a based on their conflation of the role of 

ballot inspectors and ballot challengers. As stated above, and as the trial court previously held, 

only one Republican inspector needed to be at the TCF Center. (Ex. 8 Opinion & Order, 

Stoddard). That said, there were numerous Republican inspectors always present, even though it 

has historically been difficult for the Republican Party to recruit inspectors to travel to Detroit to 

act as inspectors. (Garcia Aff.). No inspector of either party was denied access at any time and 

Plaintiffs present no evidence of that. In contrast, there was a short period of time when excess 

overflow challengers of all parties were not able to enter the TCF Center until a challenger of 

their party left.   

Plaintiffs’ constitutional claims in Count I (Constitutional Right to Accuracy and Integrity 

of Elections) and Count IV (Equal Protection) are also woefully deficient, because they do not 

identify any facts to support either claim, the allegations they do make could not support either 

theory. While state action that lacks a clear standard and permits unequal evaluation of ballots may 

give rise to a constitutional claim, Plaintiffs have not identified a single action that lacked a clear 

standard or permitted unequal evaluation of ballots. All their claims are based on supposition, 

while, in contrast, the City Defendants have presented actual evidence which proves that their 

suppositions are false.  

G. The Trial Court was Correct that Plaintiffs’ Request for Injunctive Relief Could Not 
be Granted Because Plaintiffs Did Not State a Legitimate Underlying Cause of 
Action  

Plaintiffs’ claims are legally deficient because they do not state an underlying cause of 

action. It is well established that an injunction is not a cause of action itself but is merely a remedy 

for a viable cause of action. This issue was addressed in Terlecki v Stewart, 278 Mich App 644; 

754 NW2d 899 (2008), where plaintiffs had brought an action asserting five causes of action based 
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on the defendants alleged unlawful flooding of their property, and sought both monetary damages 

and equitable relief. After affirming the dismissal of all the plaintiffs’ causes of action, the Court 

of Appeals denied injunctive relief as well, explaining: 

[B]ecause a claim for equitable relief to enforce a flowage easement would not be 
time-barred does not mean that plaintiffs have properly pleaded a cause of action 
to do so. “‘It is not the remedy that supports the cause of action, but rather the 
cause of action that supports a remedy.’” Henry v The Dow Chemical Co, 473 Mich 
63, 96-97; 701 NW2d 684 (2005), quoting Wood v Wyeth-Ayerst Labs, 82 SW3d 
849, 855 (Ky, 2002). It is well settled that an injunction is an equitable remedy, not 
an independent cause of action. Klay v United HealthGroup, Inc., 376 F3d 1092, 
1100 (CA 11, 2004); Fletcher v Conoco Pipe Line Co., 129 F Supp 2d 1255, 1265 
(WD Mo, 2001). As the Fletcher Court stated, “[p]laintiffs must allege some 
wrongful conduct on the part of Defendant for which their requested injunction is 
an appropriate remedy.” Here, plaintiffs’ second amended complaint contained five 
separate counts, and, after reciting these specific claims, requested both 
compensatory damages and equitable relief. However, because we have concluded 
that plaintiffs’ tort claims were time-barred and the trial court had dismissed 
plaintiffs’ statutory claim, plaintiffs currently have no viable claim against 
defendants; therefore, equitable relief in the form of an injunction is unavailable.  

Terlecki, supra, at 663-664 (emphasis added); Redmond v. Heller, No. 347505, 2020 WL 2781719, 

at *5 (Mich Ct App, May 28, 2020) (“Because a remedy must be supported by an underlying cause 

of action, the trial court could not enter an injunction premised on untimely claims.”). 

V. The Trial Court was Correct that Plaintiffs Cannot Show Irreparable Injury 

As discussed above, Plaintiffs cannot show how an injunction would protect them from 

irreparable injury. The vote count in Detroit is over. Stopping the certification of the Detroit 

election results would delay the Plaintiffs’ path to a recount or to an audit, as authorized by State 

law. The injuries claimed by Plaintiffs would not be avoided by the injunction they seek; they 

would be exacerbated. 

VI. The Trial Court Correctly Balanced the Harms 

In contrast, the City Defendants and the public at large could be severely harmed by the 

requested relief.  The City Defendants are tasked with managing elections for all candidates, not 
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just for the candidates for President. The proposed injunction would put an abrupt stop to the 

orderly process of this election, rendering deadlines impossible to meet, and preventing the timely 

certification of all elections. It would wreak havoc with the certification and recount process and 

create uncertainty for all parties 

VII. The Trial Court Correctly Concluded that the Requested Injunction Would Harm to 
the Public Interest 

Plaintiffs are not happy with the outcome of the vote in Michigan, and this lawsuit is an 

expression of that dissatisfaction. But, it is virtually impossible for this attack on the vote count at 

the TCF center to change enough votes to reverse the statewide result. Assuming time would allow 

the audit they request to be completed without interfering with the timely appointment of 

Michigan’s presidential electors, or if somehow a new election could be ordered and completed in 

a matter of a few days, Donald Trump would still be trying to find an additional 146,000 votes in 

a city in which he received 12,654 votes.  

This court must consider the real impact of an injunction. First, the delay of an audit or a 

new election would undoubtedly preclude the timely appointment of presidential electors, either 

disenfranchising the State of Michigan or inviting the State Legislature to override the will of the 

people expressed in this election and to select their own slate of electors.  

Second, and in some ways even more troubling, the very entry of any injunction would put 

court imprimatur on these baseless allegations of election fraud. Granting an injunction where 

there is no evidence of fraud, sends a message to the people City, to the State and to the world, 

that vague and unsupported allegations of election fraud deserve to be elevated and given 

legitimacy. As the trial court held: 

Finally, the Court has to determine would there be harm to the public interest. This 
Court finds the answer is a resounding yes. Granting Plaintiffs' requested relief 
would interfere with the Michigan's selection of Presidential electors needed to vote 
on December 14, 2020. Delay past December 14, 2020 could disenfranchise 

R
EC

EIV
ED

 by M
SC

 11/17/2020 2:28:13 PM



29 

Michigan voters from having their state electors participate in the Electoral College 
vote. 

Opinion and Order at 12. 

CONCLUSION 

This lawsuit is part of a campaign in several “battleground” states to sow confusion and 

raise doubt—where none exists—regarding the election. Plaintiffs should not be allowed to use 

these baseless claims to manipulate the judicial system to derail the democratic process and 

disenfranchise the voters of this State. Their Application must be denied. 

  
 
November 17, 2020 
 

 Respectfully submitted, 
 
FINK BRESSACK 
 
By: /s/ David H. Fink 
David H. Fink (P28235) 
Darryl Bressack (P67820) 
Attorneys for City of Detroit, City of Detroit 
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Tel: (248) 971-2500 
dfink@finkbressack.com 
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CITY OF DETROIT  
LAW DEPARTMENT 
Lawrence T. Garcia (P54890) 
Charles N. Raimi (P29746) 
James D. Noseda (P52563) 
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Election Commission and Janice Winfrey 
2 Woodward Ave., 5th Floor 
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Tel: (313) 237-5037 
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CERTIFICATE OF SERVICE 

I hereby certify that on November 17, 2020, I electronically filed the foregoing paper with 

the Clerk of the court using the MiFile system and e-mailed copies to all counsel of record.  

FINK BRESSACK 
 
By: /s/ Nathan J. Fink  
Nathan J. Fink (P75185) 
38500 Woodward Ave., Suite 350 
Bloomfield Hills, MI  48304 
Tel: (248) 971-2500 
nfink@finkbressack.com 
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STATE OF MICHIGAN 
IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE 

CHERYL A. COSTANTINO and,  
EDWARD P. MCCALL, JR., Case No. 20-014780-AW 

Plaintiffs, Hon. Timothy M. Kenny 

vs. 

CITY OF DETROIT; DETROIT ELECTION  
COMMISSION; JANICE WINFREY, in her official 
capacity as the CLERK OF THE CITY and the  
Chairperson of the DETROIT ELECTION COMMISSION;  
CATHY M. GARRETT, in her official capacity as the  
CLERK OF WAYNE COUNTY; and the WAYNE COUNTY  
BOARD OF CANVASSERS, 

Defendants.  

GREAT LAKES JUSTICE CENTER 
David A. Kallman (P34200) 
Erin E. Mersino (P70886) 
Jack C. Jordan (P46551) 
Stephen P. Kallman (P75622) 
5600 W. Mount Hope Hwy. 
Lansing, MI 48917 
(517) 322-3207
Attorneys for Plaintiffs

FINK BRESSACK 
David H. Fink (P28235) 
Darryl Bressack(P67820) 
38500 Woodward Ave., Suite 350 
Bloomfield Hills, MI 48304 
(248) 971-2500
dfink@finkbressack.com
dbressack@finkbressack.com
Attorneys for City of Detroit, City of Detroit
Election Commission and Janice Winfrey

CITY OF DETROIT LAW DEPARTMENT 
Lawrence T. García (P54890) 
Charles N. Raimi (P29746) 
James D. Noseda (P52563) 
2 Woodward Ave., 5th Floor 
Detroit, MI 48226 
(313) 237-5037
garcial@detroitmi.goc
raimic@detroitmi.gov
nosej@detroitmi.gov
Attorneys for City of Detroit, City of Detroit
Election Commission and Janice Winfrey
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Being duly sworn, Christopher Thomas, deposes and states the following as true, under 

oath: 

1. I am a Senior Advisor to Detroit City Clerk Janice Winfrey beginning on September 

3, 2020 until December 12, 2020. In this capacity I advise the Clerk and management staff on 

election law procedures, implementation of recently enacted legislation, revamped absent voter 

counting board, satellite offices and drop boxes, Bureau of Election matters and general 

preparation for the November 3, 2020 General Election. 

2. I served in the Secretary of State Bureau of Election for 40 years beginning in May 

1977 and finishing in June 2017. In June 1981 I was appointed Director of Elections and in that 

capacity implemented four Secretaries of State election administration, campaign finance and 

lobbyist disclosure programs. 

3. In 2013, I was appointed to President Barack Obama’s Commission on Election 

Administration and served until a final report was submitted to the President and Vice-President 

in January 2014. 

4. I am a founding member of the National Association of State Election Directors 

and severed as its president in 1997 and 2013. 

5. On November 2, 3 and 4, 2020, I worked at the TCF Center absent voter counting 

boards primarily as liaison with challenger parties and organizations. I provided answers to 

questions about processes at the counting board tables, resolved disputed about process and 

directed leadership of each organization or party to adhere to Michigan Election Law and Secretary 

of State procedures concerning the rights and responsibilities of challengers.  I have reviewed the 

complaint and affidavits in this case.  
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6. It is clear from the affidavits attached to the Complaint that these challengers do 

not understand absent voter ballot processing and tabulating. It is clear also that they did not 

operate through the leadership of their challenger party, because the issues they bring forward were 

by and large discussed and resolved with the leadership of their challenger party. The leadership 

on numerous occasions would ask me to accompany them to a particular counting board table to 

resolve an issue. I would always discuss the issue with counting board inspectors and their 

supervisors and the challengers. The affiants appear to have failed to follow this protocol 

established in a meeting with challenger organizations and parties on Thursday, October 29, 2020 

at the TCF Center where a walk-through of the entire process was provided. A few basics are in 

order: The Qualified Voter File (QVF) is a statewide vote registration file and was not available 

to counting boards. E-pollbook (EPB) is a computer program used in election day precincts to 

create the poll list of voters casting ballots. Supplemental poll lists contain names of voters who 

cast an absent voter ballot on Sunday, Monday and Tuesday.   At the processing tables no ballots 

are scanned. A poll list is not used to confirm whether any specific voter’s ballot is counted. 

7. To increase the accuracy of the poll list, the Detroit Department of Elections 

employed the Secretary of State e-pollbook (EPB) to assist in creating the poll list. For each of the 

counting boards, the EPB held all the names of voters who requested and returned an absent voter 

ballot by mid-afternoon Sunday, November 1. The download on Sunday was necessary to prepare 

for the pre-processing granted by a recently enacted law that allows larger municipalities to process 

ballots, but not to tabulate them, for 10 hours on Monday. (To clarify some apparent confusion by 

Plaintiffs, Wayne County does not tabulate City of Detroit absent voter ballots.) 

8. Absent voter ballots received Sunday after the download to EPB, all day Monday 

until 4 p.m. and Tuesday by 8 p.m. were not in the EPB. They would be added either by manually 
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entering the voter names into the EPB or on supplemental paper poll lists printed from the 

Qualified Voter File (QVF). 

9. Zachery Larsen is raising an issue about return ballot envelopes where the barcode

on the label would not scan and the voter’s name was not on the supplemental list. He was 

observing the correction of clerical errors, not some type of fraud. In every election, clerical errors 

result in voters being left off the poll list, whether it is a paper poll list or the EPB. These errors 

are corrected so that voters are not disenfranchised. Michigan law ensures that voters are not 

disenfranchised by clerical errors. 

10. On Wednesday, November 4 it was discovered that the envelopes for some ballots

that had been received prior to November 3 at 8 p.m., had not been received in the QVF. They 

would not scan into the EPB and were not on the supplemental paper list. Upon reviewing the 

voters’ files in the QVF, Department of Elections staff found that the final step of processing 

receipt of the ballots was not taken by the satellite office employees. The last step necessary to 

receive a ballot envelope requires the satellite employee to enter the date stamped on the envelope 

and select the “save” button. They failed to select “save”. 

11. A team of workers was directed to correct those clerical errors by entering the date

the ballots were received in the satellite office and selecting “save”. This action then placed the 

voter into the Absent Voter Poll List in the QVF so that the ballot could be processed and counted. 

None of these ballots were received after 8 p.m. on election day. Most were received on Monday, 

November 2nd – the busiest day for the satellite offices. 

12. The return ballot envelopes for each of these voters are marked with the date

received and initialed by satellite employees who verified the voter signatures. By entering the 

date on which the ballot was received, no QVF data was altered. The date field was empty because 
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the satellite workers did not select ‘save’, thus failing to complete the transaction. The 

“backdating” allegation is that on November 4 the staff entered the correct dates the ballots were 

received – all dates were November 3 or earlier.  The date of receipt was not backdated.  

13. These return ballot envelopes were discussed with several Republican challengers. 

Two challengers were provided a demonstration of the QVF process to show them how the error 

occurred, and they chose not to file a challenge to the individual ballots. 

14. The inspectors at the counting boards were able to manually enter voters into the 

EPB. The return ballot envelope could easily be observed and every key stroke of the EPB laptop 

operator was clearly visible on the large screen at one corner of the table. The Department of 

Elections, at some expense, provided large monitors (see attached photo) to keep the inspectors 

safe and provide the challengers with a view of what was being entered, without crossing the 6-

foot distancing barrier. Instead of creating problems for challengers, the monitors made observing 

the process very transparent. 

15. The EPB has an “Unlisted Tab” that allows inspectors to add the names of voters 

not listed. The EPB is designed primarily for use in election day polling places and reserves the 

Unlisted Tab to enter voters casting provisional ballots. In polling places, voters are verified by 

providing their date of birth. Consequently, the EPB is designed with a birthdate field that must be 

completed to move to the next step. When using this software in an absent voter counting board, a 

birthdate is not necessary to verify voters, as these voters are verified by signature comparisons (a 

process which was completed before the ballots were delivered to the TCF Center). Inspectors at 

the TCF Center did not have access to voters’ birthdates. Therefore, due to the fact that the software 

(but not the law or the Secretary of State) requires the field be completed to move to the next step, 

1/1/1900 was used as a placeholder. This is standard operating procedure and a standard date used 
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by the State Bureau of Elections and election officials across the state to flag records requiring 

attention. The date of 1/1/1900 is recommended by the Michigan Secretary of State for instances 

in which a placeholder date is needed.  

16. When Republican challengers questioned the use of the 1/1/1900 date on several

occasions, I explained the process to them. The challengers understood the explanation and, 

realizing that what they observed was actually a best practice, chose not to raise any challenges.  

17. Ballots are delivered to the TCF Center after they are processed at the Department

of Elections main office on West Grand Boulevard. On election day, ballots are received from the 

post office and the satellite offices. It takes several hours to properly process ballots received on 

election day. It appears that some of the affidavits submitted by Plaintiffs are repeating false 

hearsay about ballots being delivered, when actually television reporters were bringing in wagons 

of audio-video equipment. All ballots were delivered the same way— from the back of the TCF 

Hall E.  

18. Early in the morning on Wednesday, November 4, approximately 16,000 ballots

were delivered in a white van used by the city. There were 45 covered trays containing 

approximately 350 ballots each. The ballots were not visible as the trays had a sleeve that covered 

the ballots.  

19. The ballots delivered to the TCF Center had been verified by the City Clerk’s staff

prior to delivery in a process prescribed by Michigan law. Thus, when Jessy Jacob complains that 

she “was instructed not to look at any of the signatures on the absentee ballots, and I was instructed 

not to compare the signature on the absentee ballot with the signature on file” it was because that 

part of the process had already been completed by the City Clerk’s Office in compliance with the 

statutory scheme. 
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20. It would have been impossible for any election worker at the TCF Center to count

or process a ballot for someone who was not an eligible voter or whose ballot was not received by 

the 8:00 p.m. deadline on November 3, 2020. No ballot could have been “backdated,” because no 

ballots received after 8:00 p.m. on November 3, 2020 were ever at the TCF Center. No voter not 

in the QVF or in the “Supplemental Sheets” could have been processed, or “assigned” to a “random 

name” because no ballot from a voter not in one of the two tracking systems, was brought to the 

TCF Center.  

21. Mr. Larsen complains he was not given a full opportunity to stand immediately

behind or next to an election inspector. As stated, monitors were set up for this purpose. Moreover, 

election inspection were instructed to follow the same procedure for all challengers. The Detroit 

Health Code and safety during a pandemic required maintaining at least 6-feet of separation. This 

was relaxed where necessary for a challenger to lean in to observe something and then lean back 

out to return to the 6-foot distancing. The inspectors could see and copy the names of each person 

being entered into the e-pollbook. If an inspector did not fully accommodate a challenger’s 

reasonable request and the issue was brought to the attention of a supervisor, it was remedied. 

Announcements were made over the public address  system to inform all inspectors of the rules. 

If what Mr. Larsen says is accurate, any inconvenience to him was temporary, had no effect on the 

processing of ballots, and certainly was not a common experience for challengers. 

22. Jessy Jacob alleges she was instructed by her supervisor to adjust the mailing date

of absentee ballot packages being sent out to voters in September 2020.  The mailing date recorded 

for absentee ballot packages would have no impact on the rights of the voters and no effect on the 

processing and counting of absentee votes.  

R
EC

EIV
ED

 by M
SC

 11/17/2020 2:28:13 PM



8 
 

23. Michigan Election Law requires clerks to safely maintain absent voter ballots and 

deliver them to the absent voter counting board. There is no requirement that such ballots be 

transported in sealed ballot boxes. To my knowledge, they are not sealed by any jurisdiction in 

Michigan in a ballot box prior to election day. Employees bring the ballot envelopes to the TCF 

Center, which is consistent with chain of custody. The only ballots brought to TCF that are not in 

envelopes are blank ballots used to duplicate ballots when necessary.  

24. At no time after ballots were delivered to TCF on Sunday, November 1, did any 

ballot delivery consisted of “tens of thousands of ballots”.  

25. Reference is made to a “second round of new ballots” around 9:00 p.m. on 

Wednesday, November 4. At or about 9:00 p.m. on November 4, 2020 the Department of Elections 

delivered additional blank ballots that would be necessary to complete the duplication of military 

and overseas ballots. No new voted ballots were received. The affidavits are likely referring to 

blank ballots that were being delivered in order to process AV and military ballots in compliance 

with the law. 

26. In the reference to a “second round of new ballots” there are numerous 

misstatements indicative of these challengers’ lack of knowledge and their misunderstanding of 

how an absent voter counting board operates. These statements include “confirm that the name on 

the ballot matched the name on the electronic poll list” – there are no names on ballots. 

27. No absentee ballots received after the deadline of 8:00 p.m. on November 3, 2020, 

were received by or processed at the TCF Center. Only ballots received by the deadline were 

processed.  

28. Plaintiffs reference “Supplement Sheets with the names of all persons who have 

registered to vote on either November 2, 2020 or November 3, 2020.” Some of the names are 

R
EC

EIV
ED

 by M
SC

 11/17/2020 2:28:13 PM



9 
 

voters who registered to vote on those days, but the vast majority are voters who applied for and 

voted an absent voter ballot.  

29. Plaintiffs use “QVF” in place of “EPB”. The QVF is a statewide voter registration 

file; an EPB for a counting board is a file of the voters who applied for and returned an absent 

voter ballot for that counting board.  

30. There is no “election rule” requiring all absent voter ballots be recorded in the QVF 

by 9:00 p.m. on November 3, 2020. 

31. Plaintiffs also misunderstand the process when they state ballots were “filled out 

by hand and duplicated on site.” Instead, ballots were duplicated according to Michigan law. 

Michigan election law does not call for partisan challengers to be present when a ballot is 

duplicated; instead, when a ballot is duplicated as a result of a “false read,” the duplication is 

overseen by one Republican and one Democratic inspector coordinating together. That process 

was followed.  

32. Regarding access to TCF Hall E by challengers, there is also much misinformation 

contained in the statements of challengers. Under the procedure issued by the Secretary of State 

there may only be 1 challenger for each qualified challenger organization at a counting board. 

Detroit maintains 134 counting board, thus permitting a like number of challengers per 

organization.  

33. In mid-afternoon on Wednesday, I observed that few challengers were stationed at 

the counting board tables. Rather, clusters of 5, 10 or 15 challengers were gathered in the main 

aisles at some tables. I conducted a conversation with leaders of the Republican Party and 

Democratic Party about the number of challengers in the room and their locations. It became clear 

that more than 134 challengers were present for these organizations. No one was ejected for this 
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reason, but access to Hall E was controlled to ensure that challenger organizations had their full 

complement and did not exceed the ceiling any further than they already had.  

34. Challengers were instructed to sign out if they needed to leave Hall E. For a short

period of time—a few hours—because there were too many challengers in Hall E for inspectors to 

safely do their jobs, new challengers were not allowed in until a challenger from their respective 

organization left the Hall. However, as stated above, each challenger organization, including 

Republican and Democrat, continued to have their complement of challengers inside of the Hall 

E. 

35. As stated previously, challengers are expected to be at their stations next to a

counting board. Unfortunately, this was not the behavior being displayed. Instead, challengers 

were congregating in large groups standing in the main aisles and blocking Election Inspectors’ 

movement. In one instance, challengers exhibited disorderly behavior by chanting “Stop the Vote.” 

I believed this to be inappropriate threatening of workers trying to do their jobs. Such action is 

specifically prohibited in Michigan election law. Nevertheless, challengers were permitted to 

remain. 

36. The laptop computers at the counting boards were not connected to the Internet.

Some of the computers were used to process absent voter ballot applications in mid-October and 

were connected to the QVF. On election day and the day after election day, those computers were 

not connected and no inspector at the tables had QVF credentials that would enable them to access 

the QVF. 

37. The Qualified Voter File has a high level of security and limitation on access to the

file. For example, it is not true that a person with QVF credentials in one city is able to access data 

in another city’s file within the QVF. That is not possible. 
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